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BACKGRoUnD 
According to the federal Fair Labor Standards Act (FLSA), 
all employees should be paid hourly and must receive time-
and-a-half overtime pay for all hours worked in excess of 
forty in any given work week.  According to what are called 
the “White Collar Exemptions,” the FLSA allows employers 
to “exempt” certain employees from being paid hourly and 
being paid overtime if the employee meets certain criteria:

1.  The salary basis/salary level test 
Employee earns a weekly salary of $455 or more each and every single 
week, and

2.  The primary duties test 
Employee’s primary duties are the performance of certain office, 
non-manual tasks, and those duties fall within one of the enumerated 
exemption categories of the FLSA, most commonly, the Executive 
exemption, the Administrative exemption, or the Professional 
exemption.

WHAt Is CHAnGInG on DeCeMBeR 1, 2016

Minimum Weekly Salary Threshold Is Increasing 

The most significant change for most employers with salaried employees is an 
increased weekly salary threshold.  Currently, the salary threshold is $455 per 
week. Effective December 1, 2016, no employee can be classified as an exempt 
employee if his or her salary is not at least $913 per week ($47,476 per year). 
While there had been requests from industry to stair-step the implementation of 
the salary increases over a period of time, the new weekly wage rate increase 
will happen all at once.  The new regulations will, however,  allow an employer 
to include the value of non-discretionary bonuses and other employee incentive 
pay when calculating the employee’s weekly wages – but only if these payments 
do not exceed ten percent of the employee’s total weekly compensation and 
are made no less frequently than quarterly.  Employer-provided retirement plan 
contributions, discretionary bonuses, and other employer-provided benefits 
cannot be included when calculating an exempt employee’s weekly salary rate.  

“Highly Compensated Employee” Threshold Is Also Increased

While most exempt employees are classified as exempt because they meet both 
elements of the two-part test (salary basis and primary duties), there is another 
means by which an employee can be considered “exempt” for purposes of  being 
salaried and not subject to overtime pay.  This occurs when an employee is 
considered to be a “highly compensated employee” (HCE) -- meaning he or she 
has an annual salary of not less than $100,000 and he or she regularly performs 
at least one (as opposed to all) of the exempt duties customarily performed by an 
exempt Executive, Administrative, or Professional employee.  As stated above, 
the key distinction between the HCE exemption and the other exemptions (e.g. 
Executive, Administrative, Professional) is that, under the HCE Exemption, 
the employee need not perform all of the primary duties of one of these other 
exemptions.  Rather, he or she need only perform one or more of the primary 
duties of one of these other exemptions.  Because most employees who presently 
earn more than $100,000 per year are likely exempt because they already perform 
all, rather than just one or two, of the duties tied to a particular exemption 
category, the change to the HCE exemption will not impact many employers. If 
your company has an employee whose exempt employee status is based on the 
HCE exemption category rather than one of the others, the HCE annual salary 
threshold is increasing from $100,000 to $134,000 on December 1, 2016.  

Automatic Increases to the Salary Threshold Every Three Years

The threshold of $913 per week was based on the standard salary paid to full-
time employees at the fortieth percentile in the lowest wage census region (the 
South) in the country.  Rather than allowing the minimum weekly salary to 
remain largely unchanged for many years (as was the case with the current 
$455 weekly salary), the new regulations provide for automatic increases every 
three years.  Starting on January 1, 2020, the minimum weekly salary will 

oveRtIMe RUles ARe CHAnGInG on  
DeCeMBeR 1, 2016
By Joseph T. Bartulis, Esq. 
508.459.8214  |  jbartulis@fletchertilton.com

The most significant 
change for most 
employers with 
salaried employees 
is an increased 
weekly salary 
threshold.



3 4

Inside The Law | Fall 2016R e s P On s IVe s OlUt IOns

Overtime Rules are ChangingOvertime Rules are Changing

automatically increase, as needed, to meet the then-current weekly salary paid 
to full-time employees at the fortieth percentile of whatever is the then-current 
lowest wage census region. 

The new HCE was based on the ninetieth percentile of annual earnings of full-
time salaried employees nationally.  It too will receive automatic increases, as 
needed, every three years to remain at the ninetieth percentile.

What Employers Should Do to Prepare for the Upcoming Salary Test Change 

Employers should take a look at their exempt/salaried employees who are exempt 
because they are covered by the Executive, Administrative, or Professional 
exemptions. Are any of these employees currently earning less than $913 per 
week (or less than $134,000 annually if he or she is a HCE)?  If yes, the employer 
has two choices:

1.  Increase the employee’s weekly salary to $913 or more.

2.  Convert the exempt employee to an hourly paid employee.  

Employers who choose the second option and wish to pay the employee 
the same amount he or she is presently paid each week must calculate the 
proper hourly wage, as follows:

a.  Determine how many hours the employee in question presently 
works, on average, during any given week. If the employee never, or 
hardly ever, exceeds forty hours per week, it is simple to calculate 
their new hourly rate.

b.  If the employee routinely exceeds forty hours per week, the employer 
must calculate what the hourly rate would need to be at straight time 
so that the straight time hourly rate, when added to the employee’s 
time-and-a-half rate for the overtime hours he or she customarily 
works, gets him or her back to their present weekly salary. 

This second option may be very workable for employers whose 
exempt employees never work beyond forty hours or whose exempt 
employees always work the same number of overtime hours. But this 
analysis becomes more complicated for employers whose employees 
work varied hours each week.  

Additionally, employers who convert formerly exempt employees 
to hourly-paid employees must bear in mind that the FLSA and the 
Massachusetts Wage Act require that hourly employees must be 

paid for all hours worked.  This includes the time spent checking, 
generating, and or replying to work related emails, voicemails and 
phone calls after regular work hours.  Failure to pay an hourly paid 
employee for all time worked subjects a Massachusetts employer to 
treble damages and the employee’s legal fees if a case is pursued and 
the employer is found liable.  Additionally, employers are reminded 
that all hourly paid employees’ daily hours (e.g., start time and end 
time) must be documented each day and those records must be 
retained by the employer.  

ConClUsIon

Employers must examine the salaries paid to their exempt employees. For any 
of its salaried/exempt employees who earn less than the above described salary 
thresholds, the employer must either increase the employee’s salary to comply 
with the new salary threshold or it must convert the employee to hourly paid and 
then pay him or her overtime for all hours worked in excess of forty hours. Any 
necessary changes must be implemented before December 1 when the new salary 
figure takes effect.  FT

Joseph T. Bartulis, Jr., Esq., is an officer with the firm and is chairperson of its 
Labor and Employment Practice Group. Mr. Bartulis advises employers on all 
aspects of the employer-employee relationship and would be happy to assist your 
business. He can be reached at 508-459-8214 and at jbartulis@fletchertilton.com.

leARn MoRe At oUR BReAKFAst seMInARs

While this article provides an overview of the new regulations, 
implementing any necessary changes to comply with the regulations will 
be complicated. With that in mind, we are pleased to inform you that Joe 
Bartulis will be conducting breakfast seminars on these new regulations 
and other timely employment law topics. 

You can register by visiting www.fletchertilton.com/seminars-events 
and selecting one of the following dates/locations:

Tuesday, October 25  |  8:30-11:00 a.m.
Verve Crown Plaza, Natick MA
Thursday, November 10  |  8:30-11:00 a.m.
Cyprian Keyes Golf Club, Boylston MA

mailto:jbartulis@fletchertilton.com
http://www.fletchertilton.com/seminars-events


The Massachusetts Supreme Judicial 
Court recently issued its decision in the 
highly anticipated case of Pfannenstiehl v. 
Pfannenstiehl providing clarity to the lower 
courts on whether a spouse’s interest in a 
discretionary, spendthrift trust is subject 
to division as a marital asset in a divorce 

proceeding. The Supreme Judicial Court concluded that the husband’s interest in 
an irrevocable spendthrift trust, created by the husband’s father in 2004 for the 
benefit of the husband and his siblings and their children, was so speculative as to 
constitute nothing more than an expectancy which is not divisible as part of the 
marital estate.

BACKGRoUnD
The parties were married for approximately ten years and had two disabled 
children. Between 2008 and 2010, the husband received distributions from the 
2004 irrevocable trust in the amount of $800,000. In the eight months prior to 
the filing of the divorce action, the husband received monthly distributions of 
$20,000. However, one month prior to the husband filing the divorce complaint, 
the distributions to the husband ceased while distributions to the husband’s 
siblings, also beneficiaries, continued. The trial court found that the family’s 
expensive lifestyle was connected to the distributions from the 2004 trust. The 
trial court also found that the cessation of distributions on the eve of the divorce 

“was a deliberate manipulation to erase a major component of the husband’s 
annual income and to silence his interest in the trust for a convenient time while 
the divorce was ongoing.”
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Under current case 
law, this absolutely 
protects the trust 
assets from divorce 
and/or third-
party creditors in 
Massachusetts

tHe 2004 tRUst
The 2004 trust at issue in Pfannenstiehl is an irrevocable, spendthrift trust that 
was established by the husband’s father. The 2004 trust holds shares of stock in 
family-controlled private corporations which, in turn, own and operate private 
for-profit colleges. The trust was valued at almost $25,000,000 at the time of the 
divorce. The beneficiaries of the trust are the husband, his brother and sister, and 
their children (at the time of the divorce, there were eleven beneficiaries but the 
class of beneficiaries remained open to expansion). 

There are two trustees of  the 2004 trust: the husband’s brother and the family 
attorney. The court found that the husband’s brother, as an officer and director of 
the corporations owned by the trust along with his father, is able to manipulate 
what dividends are to be paid to the trust, thereby influencing the 2004 trust 
principal and income available for distributions. The family lawyer trustee, while 
allegedly an outside independent trustee, was found by the trial court to be 
inextricably interconnected and aligned with the husband’s family. The trial court 
concluded that the 2004 trust had not been administered impartially by the two 
trustees, and upon the filing of the divorce, the “proverbial family wagons circled 
the family money.”

The 2004 trust contains a standard “spendthrift clause.” Specifically, it states that   
“neither the principal nor income of any trust created hereunder shall be subject to 
alienation, pledge, assignment or other anticipation by the person for whom the 
same is intended, nor attachment, execution, garnishment or other seizure under 
any legal, equitable or other  process.”

The 2004 trust also contains an “ascertainable standard” for distributions that 
reads as follows:

(U)ntil the division of the Trust into separate shares pursuant to Paragraph B 
below, the Trustee shall pay to, or apply for the benefit of, a class comprised 
of any one or more of the Donors then living issue such amounts of income 
and principal as the Trustee, in its sole discretion, may deem advisable 

AvoID losInG pARt oF yoUR tRUst  
In A DIvoRCe
By Marisa W. Higgins, Esq. & Dennis F. Gorman, Esq.
508.459.8041  |  mhiggins@fletchertilton.com 
509.459.8037  |  dgorman@fletchertilton.com

An article addressing the Pfannenstiehl case was included in our winter 
2016 newsletter. The following article has been revised and updated 
to address the Supreme Judicial Court’s subsequent decision which 
overruled the Appeals Court upon the husband’s application for further 
appellate review.
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FIRMNEWS
FletCHeR tIlton WelCoMes AttoRneys DAnI RURAn AnD 
lAURen MIlleR to tHe FIRM

Dani N. Ruran, a resident of Hopkinton, MA, recently 
joined Fletcher Tilton where he will continue to practice 
Trust & Estate law (estate planning and trust and estate 
administration). Mr. Ruran has 20 years of experience 
practicing Trust & Estate law at large law firms, mostly in 
Boston. Attorney Ruran received his law degree from Boston 
University School of Law and is admitted to practice in 
Massachusetts and three other states.

Attorney Ruran works out of the firm’s Worcester and Framingham offices and 
can be reached at 508.459.8048 or druran@fletchertilton.com.

Lauren Miller is an associate with the firm’s Trust and Estate 
Department and Elder Law and Special Needs Practice 
Group. Her practice focuses primarily on estate planning, 
asset protection planning, MassHealth applications for long 
term care, and complex MassHealth appeals. She is dedicated 
to making her clients feel comfortable and informed when 
navigating the process of setting up an estate plan or applying 
for MassHealth.

Attorney Miller works primarily from our Worcester office and can be reached at 
508.459.8044 or lmiller@fletchertilton.com.

from time to time, whether in equal or unequal shares, to provide for the 
comfortable support, health, maintenance, welfare and education of each 
or all members of such class. In the exercise of such discretion, the Trustee 
may take into account funds available from other sources for such needs of 
each beneficiary. At the end of each taxable year, any net income which is not 
disposed of by the terms of this paragraph shall be added to the principal of 
the trust estate.  

DeCIsIon
In the lower courts, the wife had successfully argued that the irrevocable, 
spendthrift trust was an asset subject to division in divorce. The Appeals Court 
reasoned that the ascertainable standard in the 2004 trust supported the inclusion 
of the trust in the marital estate because the husband had a present, enforceable 
right to distributions from the trust. The trustees were obligated to, and did, in 
fact, make distributions from the trust to the husband and other beneficiaries 
for such things as their comfortable support, health, maintenance, welfare and 
education.

The Supreme Judicial Court rejected the Appeals Court’s reliance on the 
ascertainable standard to support the inclusion of the trust in the marital estate 
and determined that the ascertainable standard restricts the discretion of the 
trustee to make distributions to a beneficiary based on objective guidelines. 
Given that he must rely on the trustees’ exercise of discretion and has no 
authority to compel distributions, the husband has no present or enforceable 
right to the trust income or principal. More importantly, in light of the fact that 
the husband was one of eleven beneficiaries and the class of beneficiaries could 
increase if additional grandchildren were born, the Court found that the husband 
has an expectancy which is too remote or speculative to be part of the marital 
estate.

If the husband had been the sole current beneficiary of his distinct trust fund 
(which is often the case in parents’ estate plans), with the presence of the 
ascertainable standard it is quite possible that the Supreme Judicial Court would 
have included the trust fund, as an assignable marital asset.

 plAnnInG poInt
Taking a conservative approach, it may be preferable to allow the trustees to 
make distributions to beneficiaries in their sole, unfettered discretion, rather than 
directing them to make distributions under an ascertainable standard e.g., for 
health, education, support or maintenance (the most commonly used standard). 
Under current case law, this absolutely protects the trust assets from divorce  
and/or third-party creditors in Massachusetts.  FT
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estAte plAnnInG FoR  
MAssACHUsetts-FloRIDA 
snoWBIRDs
Speaker:  Frederick Misilo, Jr., Esq. 
Date: Wed., October 19, 2016 
Time: 8:30-11:30 a.m. 
Location: Resort & Conference   
                Center at Hyannis, MA

neW oveRtIMe RUles
Speaker: Joseph Bartulis, Esq. 
Date: Tues., October 25, 2016 
Time: 8:30-11:30 a.m.
Location: Verve Crowne Plaza
                Natick, MA
OR
Date: Thurs., November 10, 2016
Time: 8:30-11:30 a.m. 
Location: Cyprian Keyes Golf Club
 Boylston, MA

HoW tRUsts CAn BeneFIt 
yoUR HeIRs
Speaker: Dennis Gorman, Esq., CPA 
Date: Wed., November 2, 2016 
Time: 8:30-11:30 a.m.
Location: Beechwood Hotel
                Worcester, MA
OR
Date: Wed., November 9, 2016 
Time: 8:30-11:30 a.m.
Location: Verve Crowne Plaza
                Natick, MA

All above seminars are  
complimentary and include  

a breakfast buffet.

HoW to ADMInIsteR A  
speCIAl neeDs tRUst
Speakers: Frederick M. Misilo, Jr., 
Esq. and Special Needs Practice 
Group Attorneys 
Date: Sat., November 5, 2016 
Time: 8:00 a.m.-1:30 p.m.
Location: Courtyard Marriott
                 Marlborough, MA

For details and registration, go to 
www.fletchertilton.com/seminars-events

Don’t Miss our Fall seMinars.  
register toDay!

AttoRney CHRIstopHeR yAtes Is voteD tHe 
#1 AttoRney In HUDson

For 20 years, the Wicked Local Reader’s Choice Awards have 
given communities the opportunity to recognize their 

favorite local businesses. This year we congratulate 
Fletcher Tilton attorney Christopher Yates for 
being voted the #1 attorney in Hudson, MA. 
Congratulations, Chris!

AttoRneys JoHn MCnICHolAs AnD MARy pRoUlx JoIn tHe 
FletCHeR tIlton elDeR lAW teAM

McNicholas and Proulx, LLP, is now 
“of counsel” to Fletcher Tilton PC. The 
Medfield firm is highly regarded in the 
elder law field.

Jack McNicholas and Mary Proulx bring 
over 55 years of experience in elder law, 
sophisticated long-term care planning and 
complex MassHealth applications.

Both Jack and Mary have been active in the Massachusetts chapter of the 
National Academy of Elder Law Attorneys (MassNAELA). Jack served for 10 
years on the Board of Directors of Mass NAELA and is currently co-chair of the 
Litigation Committee which supports member attorneys in administrative and 
court advocacy on behalf of individuals needing MassHealth benefits.

We are thrilled that Jack and Mary have joined the Special Needs and Elder Law 
Practice Group as they share a wide range of knowledge and experience in the 
area of elder law.

Jack and Mary will be available to meet clients in Worcester, Framingham and 
Cape Cod offices on an as-needed basis. Their Medfield location will also be 
used for Fletcher Tilton client meetings.  FT

ReCeIve tHIs neWsletteR vIA eMAIl
Send an email to solutions@fletchertilton.com with the subject  
ITL Newsletter and we’ll add you to our email list!
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